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PREFACE 


As  study  commissioners  are  in  the  process  of  preparing 
tentative  reports,  numerous  questions  have  been  raised 
regarding  the  apportionment  of  commission  districts. 
The  purpose  of  this  bulletin  is  to  discuss  these 
questions  and  other  issues  related  to  reapportionment 
and  the  drafting  of  an  "apportionment  plan". 

Realizing  that  many  study  commissions  may  have  already 
dealt  with  these  questions,  we  apologize  for  the  fact 
that  this  information  is  reaching  you  at  such  a  late 
date.   Hopefully,  many  study  commissions  may  still  find 
it  useful. 

Those  study  commissions  that  have  already  completed  the 
apportionment  process  and  drafted  a  plan  of  apportion- 
ment for  inclusion  in  their  tentative  report  include 
Toole  County  Study  Commission,  Hill  County  Study  Commis- 
sion, City  of  Havre  Study  Commission,  Flathead  County 
Study  Commission,  Anaconda  and  Deer  Lodge  County  Study 
Commissions,  and  Lewis  and  Clark  County  Study  Commission. 
Their  experience  may  prove  helpful  to  those  study  com- 
missions that  are  now  in  the  process  or  just  beginning. 


SANDRA  A.  BLOCK,  Consultant 
State  Commission  on  Local 
Government 


TABLE  OF  CONTENTS 


Page 

I .  INTRODUCTION 1 

II .  WHICH  CHOICES 3 

A.  Elections  At-Large 3 

B.  Election  by  District 3 

C.  Nominated  by  District/Elected  At-Large 4 

D.  Combination  of  Elections 5 

E.  Size  of  Commission 5 

III.  CHOICES  THAT  REQUIRE  AN  " APP0RTI0NI4ENT  PLAN" 9 

IV.  WHEN  IS  REAPPORTIONMENT  REQUIRED? 11 

V.  LEGAL  GUIDELINES  FOR  REAPPORTIONMENT 13 

A.  Supreme  Court  Rulings 

B.  State  Law 14 

C.  Voter  Review  Legislation 15 

D.  Specific  Aspects  of  Court  Decisions 17 

1.  at-large  elections 17 

2.  nominated  by  district/elected  at-large 18 

3.  multi-member  districts 18 

4.  f loterial  districts 18 

5.  population  as  basis  of  reapportionment 19 

6.  deviations  from  ideal  allowed 20 

7.  miscellaneous 21 

E.  Summary 21 

VI.  DESIGN  OF  AN  APPORTIONMENT  PLAN 23 

A.  Census  Data 23 

1.  1970  federal  census 23 

2.  census  conducted  by  the  study  commission...  24 

B.  Design  of  a  District  Plan 26 

C.  Mathematics  of  Apportionment/Measurement 

of  Results 28 

D.  Drafting  a  Certificate  of  Apportionment 29 

VII.  IMPLEMENTATION 31 

A.  Official  Filing 31 

B.  Precincts 31 

APPENDIX  A  —  Sample  Census  Data 37 

APPENDIX  B  —  Sample  "Certificate  of  Apportionment" 39 


-V- 


I.   INTRODUCTION 


As  part  of  their  proposal  for  an  alternative  form  of  government, 
study  commissions  must  include  their  recommendation  for  the  size 
and  method  of  election  of  their  local  legislative  body,  i.e. , 
council  or  commission.   These  are  important  decisions  that  go 
beyond  merely  choosing  a  number  of  members  or  a  number  of  dis- 
tricts.  The  organization  of  the  commission  will  determine  the 
framework  within  which  the  needs  and  values  of  the  community 
will  be  represented. 

The  only  limitations  on  the  size  of  the  commission  are  restric- 
tions in  several  alternative  forms  on  the  minimum  number  of  mem- 
bers that  comprise  the  commission.   Other  than  these  limitations, 
study  commissions  can  recommend  any  number  of  members  for  the 
commission. 

Regarding  the  method  of  electing  members  of  the  local  commission, 
study  commissions  have  a  number  of  choices  available  to  them  as 
options  in  the  alternative  forms  or  as  charter  provisions.   These 
options  include  electing  all  or  part  of  the  commission  at-large, 
electing  all  or  part  of  the  commission  by  district  or  ward  or 
establishing  districts  in  which  candidates  must  reside,  (i.e., 
nominated  by  district) ,  but  electing  them  at-large. 

Any  method  of  election  that  would  include  districts  or  wards  as 
the  basis  of  representation  for  either  part  or  all  of  the  pro- 
posed commission,  whether  those  districts  are  for  election  or 
nomination  purposes,  requires  that  a  "plan  of  apportionment"  be 
drafted  by  the  study  commission  and  included  as  a  "certificate" 
in  the  final  report.   An  apportionment  plan  would  define  the 
number  of  districts,  the  boundaries  of  those  districts  and  the 
population  of  each  district,  since  districts  must  be  "apportion- 
ed by  population."   Even  if  the  proposal  of  the  study  commission 
is  a  modification  of  the  existing  form,  i.e.,  "differs  in  some 
manner,"  this  modification  comprises  the  proposed  alternative 
form  of  the  study  commission  and  still  would  require  an  appor- 
tionment plan  if  districts  were  included. 

For  many  study  commissions  this  may  mean  that  they  will  need  to 
redistrict  or  reapportion  county  districts  or  city  wards  to  im- 
plement their  recommendation  for  electing  commissioners.   Study 
commissions  that  choose  to  recommend  the  existing  district  or 
ward  plan  may  also  find  it  necessary  to  redistrict  in  order  to 
comply  with  the  requirements  of  the  Voter  Review  law. 

The  purpose  of  this  bulletin  is  to  look  at  the  options  available 
for  the  election  of  commissioners  and  identify  which  choices  re- 
quire an  apportionment  plan,  and  which  will  also  require  reappor- 
tionment of  existing  districts.   Should  reapportionment  be  need- 
ed, legal  guidelines  are  identified  and  discussed,  including  re- 
cent court  decisions  in  regard  to  reapportionment,  existing  state 
law  and  the  requirements  of  Voter  Review  legislation.   Additional 
information  on  redistricting  is  also  included:   the  mathematics 
of  reapportionment  and  drafting  an  apportionment  plan. 
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II.   WHICH  CHOICES 


In  addition  to  their  proposal  for  an  alternative  form  of  govern- 
ment, study  commissions  have  a  number  of  important  decisions  to 
make  in  determining  the  size  and  manner  of  electing  city,  town 
or  county  commissions.   They  have  wide  discretion  in  this  mat- 
ter and  will  want  to  look  closely  at  the  nature  and  needs  of 
their  community  when  considering  the  many  options  that  are  avail- 
able.  Choices  made  will  significantly  affect  the  kind  of  repre- 
sentation— responsiveness,  accessibility  and  accountability — that 
is  likely  to  be  achieved. 

The  options  available  under  the  commission-executive  (47A-3-203) , 
commission-manager  (47A-3-204) ,  commission  (47A-3-205)  and  com- 
mission-chairman {47A-3-206)  forms  of  government  as  the  basis 
for  electing  commissioners  are  these: 

Tkz  commU^^on  ihatt   be.: 

(/c)  (JLQ.cXzd  at-loAQQ.;  on 

[U.)     QJLzcttd  by  cLutAMitii  -in  u}hA.ch  cdYiduAatdA^  muAt  -^eA-cde  and 
which  oAe  appofutiomd  by  popuLcUU-on;  on. 

{-iU.)     nomivuitzd  by  dii>tAlcX^  in  Mkich  candAdate^  mix&t  in&Ajdz 
and  which  a/iz  apportioned  by  population,   bat  ^cctzd  at-ljO/igz;  on. 

[iv]     oZtctQjd  by  any  combination  Oj$  dlAt/Uxiti,  in  which  candi- 
datzA  ma^t  n.ii6ijde.  and  which  a/12,  appontyiomd  by  populatton,  and  at- 
lange.. 

A  charter   form  of   government  has    similar   options: 

47A-3-20S.      (6)     The  choAtcn.  6hall  pKovidt  ion.  the  nomination  and 
eJizction  oi  commiMion^  at-Za/ige.,  on.  by  di^tnl-cti  in  which  candidate 
miut  KdAidc  and  which  oAc  appontloncd  by  poputatlon,  on.  by  a  combina- 
tion oi  diAtAlcti>  in  which  candldatdi,  mtut  Kz^idc  and  which  aA2.  appon.- 
tlontd  by  population  and  at-ia/Lge. 

A.  Elections  At-Large 

Election  at-large  (i)  can  be  selected  by  city  or  county  study 
commissions.   Under  this  method  of  election,  candidates  are 
selected  from,  campaign  in,  and  are  elected  to  represent  the 
community  as  a  whole.   No  districts  are  involved  and  hence  no 
plan  of  apportionment  is  required. 

B.  Election  by  District 

Selecting  (ii)  would  duplicate  the  ward  system  used  in  most  Mont- 
ana cities  but  would  not  be  limited  to  the  existing  number  of 
districts  or  the  existing  system  whereby  two  council  members  are 
elected  from  each  district.   Counties  also  may  now  adopt  this 
method  of  electing  commissioners. 
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If  commissioners  are  elected  by  district,  candidates  must  reside 
within  that  district,  and  are  elected  by  the  eligible  voters  of 
that  district  only.   Although  election  by  district  usually  im- 
plies a  single-member  district,  the  present  ward  system  of  elec- 
tion used  in  most  cities  and  towns  in  Montana  in  which  two  coun- 
cil members  are  elected  from  each  ward,  is  also  an  example  of 
election  by  district.   This  system  is  referred  to  as  a  multi- 
member district.   Study  commissions  can  recommend  that  the  ex- 
isting multi-member  district  method  election  be  adopted  as  part 
of  their  alternative  form,  or  they  can  modify  it  so  that  single- 
member  districts  are  the  basis  of  representation.   Using  a  sin- 
gle-member district  plan,  the  number  of  districts  would  equal 
the  number  of  commissioners  and  one  commissioner  would  be  elect- 
ed from  each  district.   Both  methods  would  be  considered  elec- 
tion by  district. 

Proponents  of  the  district  (or  ward)  method  of  election  argue 
that  the  system  insures  that  all  geographic  portions  of  the 
county  are  represented.   There  is  also  greater  likelihood  that 
a  representative  elected  by  district  will  be  better  known  to  the 
voters  of  that  district  than  an  at-large  representative.   Candi- 
dates campaign  in  their  district  only,  so  there  can  be  greater 
personal  contact  between  candidate  and  voter.   Residents  know 
who  their  representative  is  and  this  may  mean  increased  acces- 
sibility To  be  effective,  however,  a  district  representative 
must  be  able  to  persuade  other  district  representatives  to  re- 
spond to  the  needs  of  his  district. 

The  district  system  may  be  seen  as  less  successful  in  represent- 
ing the  interests  of  the  community  as  a  whole.   The  commission- 
er's first  loyalty  may  be  to  the  voters  of  his  district-    Is- 
sues of  community-wide  concern  may  receive  less  attention  than 
the  narrower  interests  of  a  particular  district. 

C.   Nominated  by  District/Elected  At-Large 

All  county  governments  in  Montana  currently  use  this  method  (iii) 
of  election  for  commissioners.   Candidates  file  and  run  at-large 
for  a  position  on  the  commission  from  the  district  in  which  they 
reside.   They  run  against  the  candidate  from  their  district  only, 
but  are  voted  on  by  all  electors  in  the  county,  not  just  those 
residing  in  the  district.   District  boundaries  are  used  to  deter- 
mine residence  eligibility  only. 

Both  city  and  county  study  commissions  can  choose  this  method  of 
selecting  commissioners.   Counties  currently  have  three  districts, 
but  study  commissions  are  not  limited  to  this  number.   Any  num- 
ber of  districts  can  be  recommended. 

This  method  assures  that  commissioners  are  drawn  from  various 
geographic  areas  of  the  community.   Since  they  are  still  depen- 
dent on  the  voters  of  the  entire  city  or  county  for  election, 
this  system,  while  offering  a  voice  on  the  commission  from  each 
district,  does  not  offer  district-only  representation.   The  com- 
missioner must  represent  more  than  the  interests  of  his  district, 
since  he  depends  on  the  voters  of  all  districts  for  re-election. 
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This  may  encourage  commissioners  to  think  of  community-wide 
needs  and  priorities  over  narrower  district  needs,  and  be  con- 
sidered an  advantage  if  it  is  feared  that  commissioners  elect- 
ed by  district  may  fail  to  take  into  consideration  the  needs 
of  the  community  as  a  whole. 

A  possible  disadvantage  is  that  district  residency  requirements 
may  prevent  several  capable  individuals  who  happen  to  live  in 
the  same  district  from  being  elected. 

D.  Combination  Elections 

With  the  selection  of  (iv)  study  commissions  could  create  a  sys- 
tem whereby  part  of  the  commission  is  selected  by  district  (eith- 
er elected  or  nominated)  and  part  is  elected  at-large.   For  ex- 
ample, the  county  (or  city)  might  be  divided  into  four  districts 
with  one  representative  from  each,  and  in  addition,  three  commis- 
sion members  would  run  at-large  (without  any  district  residency 
required)  for  a  total  commission  of  seven  members. 

Combining  district  elections  with  at-large  elections  may  offer 
the  advantages  of  both  systems.   District  representatives  could 
be  viewed  as  representing  the  interests  of  their  district,  while 
at-large  candidates  would  represent  the  interest  of  the  commun- 
ity as  a  whole.   This  guarantees  representation  from  all  areas 
of  the  city  or  county,  but  hopefully,  the  balance  of  at-large 
candidates  would  prevent  the  commission  from  being  insensitive 
to  problems  of  the  entire  city. 

E.  Size  of  the  Commission 

Decisions  about  the  method  of  election  must  be  looked  at  along 
side  other  decisions  that  study  ccanmissions  are  authorized  to 
make.   A  choice  of  election-by-district  leads  to  the  next  ques- 
tion of  the  number  of  districts  that  should  be  created.   What  is 
the  best  size  for  a  commission  and  should  all  members  be  elected 
by  district?   The  question  of  commission  size  is  an  important  one 
that  is  likely  to  affect  the  level  of  responsiveness,  accessibil- 
ity and  accountability  that  can  be  achieved. 

Study  commissions  are  authorized  to  determine  the  number  of  com- 
missioners to  be  included  in  the  form  of  government  with  few 
limitations.   For  cities,  towns  and  counties  adopting  the  com- 
mission-executive, commission-manager  and  commission  form,  the 
size  of  the  commission  may  not  be  less  than  three;  the  commis- 
sion-chairman form  specifies  that  the  commission  shall  not  be 
less  than  five  members.   (In  the  town  meeting  form  all  quali- 
fied electors  are  considered  the  legislative  body) .   Other  than 
these  restrictions,  any  number  might  be  recommended.   There  are 
arguments  for  both  large  and  small  commissions  that  should  be 
considered. 


-  5  - 


Larger  commissions,  it  is  often  argued,  are  more  reprsentative. 
Each  commission  member  on  a  larger  commission  represents  pro- 
portionate fewer  citizens  than  if  the  commission  were  smaller. 
For  example,  in  a  county  with  a  population  of  4,500  each  mem- 
ber on  a  commission  of  nine  could  be  said  to  represent  500 
people.   This  could  mean  greater  accessibility  for  the  citi- 
zens than  if  the  commission  consisted  of  three,  and  each  mem- 
ber would  represent  1,500  people. 

A  larger  commission  also  insures  that  a  greater  number  of  view- 
points from  within  the  community  will  be  heard  from.   This  may 
mean  issues  of  local  concern  will  be  discussed  more  completely. 

On  the  other  hand,  a  large  number  may  mean  it  is  more  difficult 
for  the  commission  to  reach  concensus.   Individual  members  may 
be  more  accessible  to  constituents,  but  have  insufficient  in- 
fluence on  the  commission  to  affect  decisions.   So  while  a 
large  commission  may  be  more  representative  of  community  inte- 
rest it  may  also  be  less  able  to  respond  to  community  needs. 

Because  fewer  veiwpoints  are  heard,  the  smaller  council  may  be 
seen  as  less  representative  of  community  interests.   However, 
fewer  members  may  also  mean  each  member  has  more  influence  on 
the  action  taken  by  the  commission.   The  smaller  commission 
could  be  more  responsive  because  it  could  reach  concensus  and 
take  action  more  quickly  when  needed. 

The  size  of  the  commission  cannot  be  decided  on  isolation  from 
other  decisions  study  commission  must  make.   Other  factors  which 
enter  into  determining  the  best  combination  of  size  and  method 
of  election  include  the  nature  of  commission  responsibilities, 
and  the  nature  and  needs  of  the  community.   Whether  the  commis- 
sion is  a  part-time  policy-making  body,  or  consists  of  full-time 
^administrators  is  an  important  consideration  in  deciding  the  size 
of  the  commission. 

Although  arguments  might  be  made  that  a  large  commission  would 
be  more  representative  of  all  interests  of  the  city  or  county, 
if  the  form  of  government  provides  for  the  commission  to  serve 
as  full-time  administrators,  the  cost  alone  of  many  full-time 
administrators  may  prohibit  a  large  commission. 

Charters  can  be  explicit  in  allocating  commission  responsibili- 
ties and  specifying  that  the  commission  be  a  policy-making  part- 
time  body.   Alternative  forms  can  be  less  so.   The  commission- 
manager  form  clearly  assigns  administrative  functions  to  a  man- 
ager, but  in  the  commission-executive  and  commission  forms  the 
extent  to  which  the  commission  is  responsible  for  administrative 
functions  will  be  determined  to  a  large  extent  by  the  commission 
itself.   They  may  decide  to  delegate  certain  duties  to  admini- 
strative assistants,  but  exactly  how  much  will  be  their  prerog- 
ative.  The  study  commissions  cannot  be  sure  of  the  extent  to 
which  the  commission  will  assume  administrative  functions,  or  be 
only  a  policy-making  body. 
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Nature  of  community;   In  evaluating  the  options  available  for 
size  and  method  of  election,  study  commissions  may  also  want  to 
consider  the  nature  of  their  particular  community  and  the  scope 
of  services  that  are  provided.   Are  there  diverse  groups  of 
people  with  different  needs  and  values?   Or  are  the  people  of 
your  area  relatively  similar  socially,  economically  and  in  their 
expectations  of  services  from  local  government?   These  factors 
may  be  significant  in  making  decisions  about  districts  or  at- 
large  elections  and  in  determining  the  size  of  the  commission. 

The  district  system  combined  with  a  larger  commission  may  work 
best  for  those  communities  that  have  a  variety  of  interest 
groups  so  that  all  interests  may  be  represented.   A  definite 
urban,  suburban,  rural  division  may  lead  to  a  decision  by  the 
study  commission  to  design  a  plan  whereby  each  division  would 
be  assured  a  commissioner  to  representative  its  viewpoints. 
Where  this  division  of  interest  is  not  so  apparent — smaller  at- 
large  commissions  may  serve  the  community  best. 

The  size  and  scope  of  the  operation  of  local  government  might 
also  influence  decisions  by  the  study  commission.  A  community 
with  a  wide  range  of  services  and  numerous  employees  may  have 
different  needs  for  representation  in  the  governmental  decis- 
ion-making process  than  those  communities  where  local  govern- 
ment provides  few  services. 

In  summary,  decisions  about  the  size  and  method  of  election  of 
local  commissions  are  important  decisions  about  local  represen- 
tation.  The  best  system  for  your  city  or  county  will  depend  on 
the  needs  of  your  area  in  regard  to  representation,  the  scope 
of  government  services  and  decisions  study  commissions  make  in 
regard  to  the  form  of  government. 
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III.   CHOICES  THAT  REQUIRE  AN  APPORTIONMENT  PLAN 

The  decision  that  study  commissions  make  in  regard  to  size  and 
method  of  election  must  be  included  as  part  of  the  proposed  plan 
of  government.   Should  the  proposed  plan  of  government  authorize 
the  selection  of  all  or  part  of  the  commission  by  district,  an 
"apportionment  plan"  must  also  be  included  as  part  of  the  final 
report.   Section  16-5115.9  provides  in  part  that  the  final  re- 
port shall  contain  a  "certificate  containing  the  plan  for  ap- 
portionment of  commissioner  districts  if  districts  are  contained 
in  the  plan  of  government."   The  only  choice  that  will  not  re- 
quire an  apportionment  plan  is  the  election  of  the  entire  com- 
mission on  an  at-large  basis.   If  part  or  all  of  the  commission 
is  selected  by  district,  whether  those  districts  are  used  for 
election,  or  used  for  nomination  with  election  at-large,  they 
will  have  to  be  identified  by  means  of  an  apportionment  plan. 
The  plan  of  apportionment  is  the  document  by  which  study  commis- 
sions establish  the  number  of  districts,  the  number  of  commis- 
sioners to  be  selected  from  each  district,  define  the  geographic 
boundaries  of  each  district,  and  certify  the  population  within 
each  district. 

Even  if  the  proposed  plan  of  government  recommends  that  the  ex- 
isting method  of  election  be  retained,  i.e.,  same  number  of  com 
mission  members,  same  number  of  districts,  same  district  bound- 
aries, an  apportionment  plan  must  be  included  identifying  those 
districts.   A  modification  of  the  existing  form  of  government 
is  an  option  that  can  be  recommended  as  an  alternative  form  of 
government  by  study  commissions.   Although,  basically,  it  would 
be  the  same  form  of  government  that  now  exists,  that  modifica- 
tion comprises  the  "proposed  plan  of  government"  and  must  meet 
the  requirement  of  Voter  Review  legislation  for  proposed  forms. 
An  apportionment  plan  for  districts  contained  in  the  plan  is 
one  of  those  requirements. 

The  question  of  using  the  existing  districts — ward  boundaries 
in  cities,  commissioner  districts  in  counties,  without  redis- 
tricting  depends  on  whether  those  districts  as  now  established 
meet  the  requirements  of  the  law  with  which  study  commissions 
are  working.   Those  requirements  will  be  discussed  at  greater 
length  elsewhere  in  this  bulletin,  but  would  include:   (a) 
districts  that  are  equal  in  population  and  (b)  districts  with 
population  based  on  the  1970  federal  census.   Accordingly, 
study  comirdssions  that  choose  to  adopt  the  district  structure 
exactly  as  it  exists  now  as  the  plan  of  apportionment  in  their 
proposed  plan  of  government  will  need  to  determine  if  the  ex- 
isting plan  meets  those  legal  requirements.   Existing  districts 
may  or  may  not  comply.   If  they  do  not,  study  commissions  will 
need  to  redistrict. 
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Coitununity-Council  Districts;   An  apportionment  plan  to  establish 
districts  for  the  purpose  of  electing  community  councils  i£  not 
required  by  Voter  Review  legislation.   If  commission  members  are 
elected  by  districts  and  community  councils  are  mandated,  the 
districts  used  for  election  of  commissioners  are  also  used  for 
the  purpose  of  electing  community  councils.   If  commissioner 
elections  are  at-large,  the  local  government  is  authorized  to 
district  for  the  purpose  of  electing  community  councils  after 
the  form  is  adopted. 

However,  study  commissions  may  want  to  design  a  district  plan 
that  they  could  recommend  in  an  advisory  report. 

Charter  provisions  that  establish  community  councils  also  might 
include  a  plan  of  apportionment  for  the  election  of  members  if 
charter  provisions  for  community  council  districts  differ  in 
some  way  from  commissioner  districts  or  commissioners  are  elect- 
ed at-large. 
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IV.   WHEN  IS  REAPPORTIONMENT  REQUIRED 


The  previously  discussed  choices  for  method  of  election  which 
include  districts  will  all  require  a  plan  of  apportionment. 
Whether  they  will,  in  addition,  require  reapportionment  or  re- 
districting  of  existing  districts  will  depend  on  decisions 
made  by  the  study  commission  and  local  situations. 

In  those  cases  where  study  commissions  decide  that  the  exist- 
ing districts  do  not  represent  their  recommendations  for  elect- 
ing commissioners — either  because  they  wish  to  increase  or  de- 
crease the  number  of  districts,  or  because  they  feel  an  improved 
district  plan  could  be  designed — the  process  of  reapportionment 
must  be  undertaken.   Study  commissions  that  wish  to  recommend 
the  existing  number  of  districts  but  find  they  do  not  meet  the 
equal  population  and  other  requirements  of  the  law  will  also 
have  to  reapportion.   Some  cities  and  some  counties  have  reap- 
portioned since  the  1970  federal  census;  in  those  cases,  study 
commissions  could  use  the  current  plan  as  their  recommendation. 
However,  most  cities  and  counties  have  not. 

A  1974  state  law!  requires  counties  to  establish  commissioner 
districts  as  "compact  and  equal  in  population  and  area  as  pos- 
sible" following  each  federal  decennial  census.   However,  the 
law  does  not  set  a  deadline  for  the  reapportionment;  hence  some 
counties  have  reapportioned  in  the  past  year  and  others  have 
not.   In  addition  to  the  equal  population  requirement,  this  law 
also  requires  districts  of  equal  area.   Meeting  this  requirement 
(which  is  not  included  in  Voter  Review  legislation)  may  have 
created  districts  that  study  commissions  feel  do  not  adequately 
represent  the  various  interests  of  the  county.   A  new  district- 
ing plan  could  be  drafted  by  the  study  commission  as  part  of 
their  proposed  form  of  government. 

What  this  all  means  for  study  commissioners  is  that  redistrict- 
ing  to  equalize  population  of  county  commissioner  districts  has 
never  been  required  on  a  regular  basis  by  state  law  until  1974 
and  that  law  does  not  set  a  deadline  for  reapportionment.   Ex- 
isting districts  may  have  been  adjusted  recently  to  comply  with 
the  requirements  of  the  law,  or  they  may  be  the  same  districts 
established  when  the  county  was  formed.   But  just  the  fact  that 
no  action  has  been  taken  by  county  commissioners  or  the  district 
judge  to  initiate  reapportionment  does  not  necessarily  indicate 
that  existing  districts  meet  the  requirements  of  the  law. 

Study  commissions  will  have  to  determine  if  the  current  district- 
ing in  cities  and  counties  reflects  their  choices  for  the  elec- 
tion of  commissioners,  and   is  consistent  with  the  requirements 
of  the  law.   If  the  answer  is  no,  then  it  is  the  responsibility 
of  the  study  commission  to  reapportion. 
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LEGAL  GUIDELINES  FOR  REAPPORTIONMENT 


In  recent  years  the  "reapportionment  revolution"  has  reached  the 
local  government  level.   Numerous  court  decisions  following  the 
"one  man-one  vote"  ruling  of  the  Supreme  Court  have  dealt  with 
specific  issues  related  to  the  reapportionment  of  local  legis- 
lative bodies.   The  consistent  theme  of  these  decisions  has  been 
that  the  value  of  one  man's  vote  must  be  equal  to  another  man's 
vote  in  electing  governing  bodies,  and  the  right  is  protected  by 
the  U.S.  Constitution. 

In  the  years  since  the  "one  man-one  vote"  ruling  of  the  Supreme 
Court,  state  and  federal  courts  have  been  deluged  with  cases 
challenging  methods  of  electing  governing  bodies  and  existing 
apportionment  systems  as  inconsistent  with  that  principle.   Slow- 
ly, the  application  of  that  ruling  on  a  case  by  case,  state  by 
state  basis  has  made  that  principle  less  abstract,  but  has  not 
resulted  in  a  clearly  defined  set  of  guidelines  for  reapportion- 
ment. 

Study  commissions  that  decide  to  reapportion  city  or  county  dis- 
tricts must  comply  with  both  legislative  and  judicial  require- 
ments for  meeting  "one  man-one  vote"  rulings.   The  following 
discussion  will  present  an  overview  of  the  Supreme  Court  decis- 
ions relating  to  local  reapportionment  and  specific  aspects  of 
court  decisions  that  may  be  relevant  to  choices  that  can  be  made 
by  study  commissions. 

The  existing  state  law  regarding  apportionment  will  also  be  look- 
ed at  so  that  study  commissions  will  be  aware  of  what  the  situ- 
ation is  now,  and  what  Voter  Review  law  requires. 

A.   Supreme  Court  Rulings 

Reapportionment  as  it  relates  to  local  government  was  first  de- 
fined as  United  States  Constitutional  law  in  April,  1968  (Avery 
vs.  Midland). 2   In  earlier  opinions,  the  basic  doctrine  of  one 
man-one  vote  had  been  applied  to  state  government  (Reynolds  vs. 
Sims3  and  Baker  vs.  Carr^) ,  but  it  was  not  until  Avery  vs.  Mid- 
land County  that  the  Supreme  Court  held  that  the  equal  protec- 
tion clause  of  the  Fourteenth  Amendment  to  the  United  States 
Constitution  governed  the  apportionment  of  local  units  of  gov- 
ernment.  The  question  before  the  court  was  whether  the  Four- 
teenth Amendment  prohibits  the  election  of  local  government 
legislators  from  districts  of  equal  size.   The  Court  found  that 
local  legislative  bodies  must  be  apportioned  in  conformity  with 
that  amendment: 

In  Avery  vs.  Midland  County,  the  court  stated: 

Although  forms  and  functions  of  local  government 
and  the  relationship  among  various  units  are  matters 
of  state  concern,  it  is  now  beyond  question  that  a 
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state's  policitcal  subdivisions  must  comply  with  the 
Fourteenth  Amendment.   The  actions  of  local  govern- 
ment are  the  actions  of  the  State.   A  city,  town,  or 
county  may  no  more  deny  the  equal  protection  of  the 
laws  than  it  may  abridge  freedom  of  speech,  establish 
an  official  religion,  arrest  without  probable  cause, 
or  deny  due  process  of  law. 

When  the  state  apportions  its  legislature,  it 
must  have  due  regard  for  the  Equal  Protection  Clause. 
Similarily,  when  the  state  delegates  lawmaking  powers 
to  local  governments  and  provides  for  the  election  of 
local  officals  from  districts  specified  by  statute, 
ordinance  or  local  charter,  it  must  insure  that  those 
qualified  to  vote  have  the  right  to  an  equally  effec- 
tive voice  in  the  election  process... 

Clearly,  the  state  system  must  be  consistent  with  court  rulings 
under  the  Equal  Protection  Clause  of  the  United  State  Constitu- 
tion.  The  1972  Montana  Constitution  provides  for  the  apportion- 
ment of  state  legislative  districts,  but  does  not  directly  pro- 
vide for  methods  of  electing  local  commissions,  nor  does  it  set 
forth  requirements  for  the  establishment  of  commissioner  dis- 
tricts.  The  reapportionment  of  city  wards  is  not  mentioned  in 
state  law,  nor  until  1974  was  there  any  requirement  to  reappor- 
tion county  districts  on  a  regular  basis.   The  absence  of  state 
law,  however,  does  not  remove  the  responsibility  of  local  units 
of  government  of  complying  with  federal  court  rulings. 

B.   State  Law  on  Municipal  Reapportionment 

All  cities  in  Montana  operating  under  the  mayor-council  form  of 
government  have  a  ward  system  of  electing  council  members. 
State  law  mentions  the  original  apportionment  of  these  wards 
which  required  the  first  city  council  to  "divide  the  city  or 
town  into  wards  for  election  and  other  purposes,  having  regard 
to  population  so  as  to  make  them  as  nearly  as  equal  as  possible." 

State  law  does  not  mention  subsequent  reapportionment  of  wards 
to  keep  them  equal  in  population.   However,  such  wards  must  meet 
the  "one  man-one  vote"  qualifications  authorized  by  the  Supreme 
Court  rulings  and  the  absence  of  a  state  mandate  to  do  so  does 
not  lessen  their  responsibility.   In  fact,  in  1965,  a  federal 
court  ordered  the  reapportionment  of  the  wards  of  the  City  of 
Butte^  because  they  failed  to  meet  provisions  of  the  Equal  Pro- 
tection Clause  of  the  Fourteenth  Amendment. 

State  law  on  covinty  reapportionment;   Counties  currently  are 
divided  into  three  commissioner  districts.   The  1889  Consti- 
tution as  amended  in  192  8  directed  county  commissioners  to 
divide  the  county  into  three  districts  "as  compact  and  equal 
in  population  and  area  as  possible"  (Article  XVI,  Section  4). 
It  also  provided  that  one  of  the  three  commissioners  would 
reside  in  each  district,  but  all  three  commissioners  would 
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be  selected  in  at-large  county  balloting.   The  question  of  the 
reapportionment  of  those  districts  was  dealt  with  to  some  ex- 
tent but  the  provisions  were  unclear.   The  amendment  provided 
that  commissioners  "may"  change  the  boundaries,  but  not  that 
they  "shall".   It  also  provided  that  reapportionment  action  was 
"by  and  under  direction  of  the  district  cpurt  judge." 

It  was  unclear  whether  commissioners  could  initiate  action  to 
equalize  population  of  the  districts  or  whether  that  action 
would  have  to  be  initiated  by  the  district  judge.   In  either 
case  there  was  no  requirement  to  adjust  the  boundaries. 

The  1972  Montana  Constitution  contains  no  such  provision  for 
establishing  county  commissioner  districts,  but  the  state  leg- 
islature dealt  with  the  issue  in  the  1974  session.   A  law^  was 
passed  which  requires  counties  to  reapportion  commissioner  dis- 
tricts following  each  federal  decennial  census. 

There  are  several  things  regarding  the  legislation  that  are 
worth  noting.   First,  it  requires  that  districts  be  reapportion- 
ed on  the  basis  of  the  decennial  census  but  sets  no  deadline 
for  the  process.   There  are  a  number  of  counties  which  redis- 
tricted  during  the  year  197  5,  some  that  are  now  in  the  process. 
Most,  it  appears,  have  not. 

Second,  the  provision  requires  that  the  districts  be  based  on 
population  and  area.   This  duplicates  the  language  of  the  old 
constitutional  provision,  and  adds  a  requirement  that  is  likely 
to  force  counties  with  large  urban  areas  to  slice  the  city  up 
like  a  pie  in  order  to  meet  both  equal  population  and  equal 
area  requirements.   Also,  using  equal  areas  as  a  requirement 
can  be  questioned,  especially  if  it  used  to  justify  deviations 
from  equal  population. 

Another  point  is  that  the  law  specifically  states  that  it  is 
applicable  only  to  the  existing  form  of  county  government,  and 
will  not  apply  to  alternative  forms  of  government  now  available 
to  counties. 

C.   Voter  Review  Legislation 

Study  commissioners  must  also  consider  Voter  Review  laws  when 
reapportioning.   The  following  is  a  discussion  of  those  selec- 
tions of  state  law  that  authorize  study  commissions  to  choose 
the  method  of  electing  local  legislators,  and  to  draft  a  "plan 
of  apportionment"  if  districts  are  contained  in  their  plan  of 
government. 

The  options  available  under  the  commission-executive  {47A-3- 
203) ,  commission-manager  {47A-3-204) ,  commission  (47A-3-205) , 
and  commission-chairman  (47A-3-206)  forms  of  government  as  the 
basis  for  electing  commissioners  are  these: 
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The.  commU^'Lon  ihalt  bo.: 

[l]     i^Zo-ctzd  at-ZjOJiQQ,;  on 

[■Li]     zt^ctzd  by  dUtAXcti  -in  iA)hlch  can(UdateJ>  miUt  nojblda  and 
wh^Lch  oAQ.  appofvtione.d  by  popuMvtion;   on. 

[-LLi]     nominated  by  dLUtHMiZi)  In  which  candldcuto^  mtut  ^ei-o/e 
and  Mhlch  am  apponXA,omd  by  popuMvtion,   but  ztzcZzd  at-loAgz;  on 

[yiv]     eZ&cXzd  by  any  combination  o^  dAj>tAJ,cti,  In  uohich  candl- 
dat(i^  mu6t  nuZde.  and  which  a/ia  appontlomd  by  popuZatlon,  and  at- 
la/LQz. 

Should  study  commissions  select  a  method  of  election  utilizing 
districts  it  seems  clear  those  districts  must  be  based  on  pop- 
ulation. This  requirement  is  specifically  stated  another  time 
in  the  list  of  necessary  documents  to  be  included  in  the  final 
report : 

16-5115.9.     Stady  comnl6.(>yion  tlmeXabt^.     Each  tocat  itady  cormli,- 
6-Lon,  on  combination  o^  tocat  &twly  cotr)m-c4.6-toit4  i>haJUi: 

(3)  [a]     Adopt  by  AugiLSt  1 ,    1976,  thz  ilnaJi  mpont  of,  the.  commlt,- 
ilxin.     The.  ilnaZ  ne.pont  ^hatt  contain  the  {iOttoiAilng  maXeAiai  and 
docamenti,   each  signed  by  a  majonlty  of,  the  meJnbeA^  eZected  on  appointed 
to  the  commlMlon: 

16-61 15.9.      [l\)]     A  ceAti^lcate  containing  the  "plan  {,on  appon- 
tionment"  o{,  comml66loneA  dt(>tnict6  if,  dii>tJilct&  ane  contained  in  the 
"plan  of  goveAnment."     The  appontlotment  plan  shall  be  based  on  a 
census  conducted  by  the  study  commission  on  on  the  most  necent  fedenal 
census  and  the  dlJ,tAlcts  shall  be  as  compact  and  equal  In  population 
as  possible. 

It    further   requires    that   population   be   based   on   the   most   recent 
federal   census   or   a   census   conducted  by   the   study   commission, 
and   that  districts   shall   be   as   compact   and   equal   in  population 
as   possible.      This   provision   authorizes    study   commissions    to 
conduct   their   own   census.      Presumably,    this  would   be   undertaken 
if   federal   census   data   is   not  available   or   is   inadequate   for 
apportionment  purposes. 

In  addition   to  equal   population,    districts   are   required   to  be 
as    "compact   as  possible."      The   intent   of   establishing   compact- 
ness  as   a   requirement   is   to  prevent   the   creation  of   a  district 
which  meanders   across   an   area   picking   up   population  here  and 
there   so  a   particular  voting   pattern   can   be   concentrated   in 
one   district,    or  what   is   know  as   gerrymandering.      Although   not 
explicit   it  would   also   seem   to  rule   out   the  creation  of   non- 
contiguous  districts. 

There   are   no   clearly   defined   standards    for   evaluating   compact- 
ness   that    are   very   useful.      The   use   of   equal    area   as   a    standard 
of   compactness    is   questionable.       In    fact,    the   Supreme   Court   has 
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ruled  out  area  as  a  constitutionally  valid  reason  to  justify 
deviations  from  equal  population.   If  population  is  to  be  the 
first  consideration,  which  it  must,  it  may  not  be  possible  to 
create  "compact"  districts. 

This  section  of  law  also  requires  a  "plan  of  apportionment"  if 
districts  are  contained  in  the  "plan  of  government."   Since 
there  are  two  "plan  of  government"  certificates  required — one 
for  the  existing  form  and  one  for  the  proposed  form — this  might 
seem  to  imply  that  study  commissions  must  draft  two  apportion- 
ment plans.   However,  elsewhere  in  the  law  there  is  a  definition 
of  an  apportionment  plan  which  states: 

16-5702.'  (J2)  "AppoAtA,om\znt  p^bin"  maayU)  a  cz/uU-ilcatz. 
pfiQ,paAzd.  by  a  6tLudy  comini66-ion  that  contcUm  thz  pnopo6zd  com- 
mliiiilondA  (ia>t/u,ct&  ion.  a  new)  plan  oi  QOvdAymant. 

There  is  no  apportionment  plan  required  for  the  plan  of  govern- 
ment of  the  existing  form.    Maps  of  the  existing  districts  could 
be  included;  however,  study  commissions  are  only  authorized  to 
reapportion  as  part  of  their  proposed  form. 

D.   Specific  Aspects  of  Court  Decisions  on  Reapportionment 

In  spite  of  the  fact  that  specific  reapportionment  decisions  of 
the  Court  will  reflect  the  circumstances  involved  in  that  par- 
ticular case  and  may  include  consideration  of  state  law  and  the 
effect  of  the  plan  in  that  situation,  it  is  useful  to  look  at 
specific  aspects  of  some  of  these  decisions.   The  Court  has  con- 
sistently upheld  and  spelled  out  certain  principles  that  must  be 
considered  in  the  process  of  apportionment.   State  and  local 
legislative  apportionment  have  been  brought  within  the  purview 
of  the  U.S.  Constitution  through  the  application  of  standards 
evolved  by  judicial  rulings,  primarily  in  the  Court's  interpre- 
tation of  the  Fourteenth  Amendment's  "Equal  Protection  Clause." 
Study  commissions  that  draft  an  apportionment  plan  need  to  con- 
sider both  state  law  and  judicial  standards. 

It  has  become  obvious  that  the  Court  is  going  to  vary  its  opin- 
ion according  to  the  circumstances  involved.   One  method  of 
election  may  be  found  discriminatory  in  one  state  and  not  in 
another.   Specific  deviations  from  equal  population  have  been 
accepted  under  certain  circumstances,  rejected  as  invalid  under 
others.   It  is  also  possible  Court  standards  will  change  in 
coming  years. 

At-large  elections;   While  the  at-large  system  has  been  criti- 
cized  as  not  being  consistent  with  the  "one  man-one  vote"  prin- 
ciple, it  has  not  been  successfully  challenged  on  this  basis. 
In  one  case  decided  by  the  Federal  District  Court,   at-large 
elections  of  county  supervisors  were  denied  because  state  law 
required  the  election  of  county  supervisors  from  districts  and 
because  an  at-large  election  in  that  county  would  have  diluted 
the  vote  of  black  residents.   Unless  it  can  be  shown  that  at- 
large  elections  are  a  deliberate  attempt  to  weaken  the  voting 
strength  of  a  particular  group,  at-large  elections  per  se  would 
not  seem  to  be  unconstitutional. 
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Nominated  by  district/elected  at-large:   At-large  elections 
which  require  district  residence  requirements  have  been  challeng- 
ed in  a  number  of  court  cases  on  two  separate  issues:   (1)  Does 
this  method  of  election  violate  the  one  man-one  vote  ruling, 
i.e.,  are  elections  by  district  now  required?   (2)  If  districts 
are  used  for  residence  requirements  only,  are  the  districts  re- 
quired to  be  of  equal  population? 

The  court  has  differed  in  their  decision  depending  on  the  cir- 
cumstances involved.   The  legality  of  this  system  of  election 
has  been  upheld  in  a  number  of  decisions,  including  a  U.S.  Su- 
preme Courts  decision  in  May,  1967.   In  fact,  in  this  case 
(Dusch  vs.  Davis)  the  court  held  that  such  districts  need  not 
contain  equal  population  to  comply  with  the  Fourteenth  Amendment 
as  long  as  elections  were  at-large. 

However,  when  state  law  requires  commissioner  districts  of  equal 
population  as  in  Florida,  the  courts  have  required  redistricting 
when  districts  were  unequal.   In  two  cases  in  Georgia,  where 
state  law  does  not  require  equal  population  of  commissioner  dis- 
tricts, two  U.S.  District  Courts^  have  upheld  the  legality  of  at- 
large  elections  in  which  commissioner  districts  were  of  unequal 
populations.   These  decisions  would  seem  to  indicate  that  spe- 
cific state  law  is  taken  into  account,  and  when  not  in  conflict 
with  the  principle  of  one  man-one  vote,  will  take  precedence 
over  the  more  general  ruling  of  the  court. 

There  have  been  no  court  cases  challenging  the  existing  system 
of  electing  county  commissioners  in  Montana,  or  dealing  with 
the  question  of  equal  population  requirements.   However,  recent 
state  law  requires  that  residence  districts  for  county  commis- 
sioners  be  of  equal  population  in  the  existing  form  of  county 
government . 

Multi-member  districts:   A  decision  by  a  federal  district  court 
which  held  that  a  mixture  of  single-member  and  multi-member  leg- 
islative districts  was  unconstitutional  because  it  deprived 
minority  residents  of  equal  protection  was  reversed  on  appeal 
by  the  U.S.  Supreme  Court. 10   The  court  held  that  multi-member 
districts  that  are  used  uniformly  or  partially  in  an  apportion- 
ment plan  are  not  per  se  illegal,  but  cautioned  that  such  dis- 
tricts were  subject  to  challenge  where  specific  circumstances 
could  be  shown  to  "minimize  or  cancel  out  the  voting  strength 
of  racial  or  political  elements  of  the  voting  population."   The 
court  also  placed  the  burden  of  proving  that  a  plan  utilizing 
multi-member  districts  operates  to  discriminate  against  a  spe- 
cific group  on  those  challenging  the  plan. 

Floterial  districts;   A  floterial  district  system  is  one  in 
which  districts  and  sub-districts  cover  the  same  area.   For  ex- 
ample, one  large  single  member  district  could  encompass  the 
same  area  as  four  smaller  districts.   In  other  words,  four  com- 
missioners would  run  from  small  districts  and  one  commissioner 
would  run  from  a  "floterial"  district  encompassing  all  four 
small  districts. 


This  system  has  been  described  as  a  handy  "gimmick"  to  equalize 
population — at  least  mathematically — but  has  been  questioned  as 
a  basis  for  good  representation  since  it  is  questionable  whether 
all  voters  share  equally  in  the  choice  of  the  "floterial"  dis- 
trict representative.   The  Court,  however,  upheld  the  use  of  such 
districts  if  they  complied  with  "the  overriding  object  of  reap- 
portionment, which  is  substantial  equality  of  population  among 
various  districts.  "H 

Population  as  basis  of  apportionment:   The  conclusion  of  the 
Reynolds  vs.  Sims  decision  was  that  bases  other  than  population 
were  not  acceptable  grounds  for  determining  the  size  of  districts 
to  elect  members  to  the  state  legislature.   This  same  criteria 
was  applied  to  local  governments  in  Avery  vs.  Midland: 

We  hold  today  that  the  Constitution  permits  no 
substantial  variation  from  equal  population  in 
drawing  districts  for  units  of  local  government... 

How  to  determine  population  for  purposes  of  apportionment  has 
been  at  issue  in  a  number  of  court  decisions,  and  there  have 
been  conflicting  opinions.   In  one  decision, 12  a  federal  dis- 
trict court  held  the  use  of  registered  voters  to  apportion  a 
city  council  invalid  and  ordered  that  the  most  recent  federal 
census  data  be  used.   The  State  Supreme  Court  of  Coloradol3 
ordered  that  population,  rather  than  registered  voters  as  pro- 
vided for  in  the  city-county  charter,  be  used  because  use  of 
registered  voters  did  not  approximate  the  result  to  be  derived 
from  use  of  an  acceptable  population  base. 

However,  in  the  State  of  Hawaii, 14  the  Court  noted  that  with  an 
unusually  large  number  of  tourists  and  military  personnel,  the 
use  of  regular  census  data  would  distort  any  apportionment  plan, 
and  upheld  the  use  of  registered  voters  as  the  basis  of  popula- 
tion. 

A  recent  court  decision  of  Arizonal^  made  specific  note  of  the 
fact  that  registered  voters  rather  than  total  population  was 
used  and  while  not  rejecting  the  plan  on  that  basis,  went  on  to 
say  that   if  such  a  plan  could  be  shown  to  discriminate  against 
"the  poor,  the  blacks,  the  Mexican  American  and  American  Indian 
it  would  be  found  unconstitutional." 

These  decisions  would  seem  to  lead  to  the  conclusion  that  the 
use  of  registered  voters,  unless  justified  by  unique  circum- 
stances, is  a  questionable  basis  of  apportionment  and  could  be 
subject  to  challenge.   If  it  can  be  shown  that  certain  minori- 
ties do  not  register  to  vote  in  the  same  proportion  as  the  white 
population,  discrimination  could  be  involved. 

The  Montana  Constitution  requires  federal  census  data  be  used 
for  state  legislative  districts,  and  state  law  also  refers  to 
federal  census  data  as  the  basis  of  existing  county  commission- 
er districts. 

In  the  one  apportionment  case  decided  in  Montana,  the  City  of 
Butte  used  the  1960  federal  census  as  the  basis  of  its  1965 
court  ordered  reapportionment,  which  the  court  accepted. 
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Deviation  from  ideal  allowed;   In  the  Reynolds  vs.  Sims  decis- 
ion  the  court  emphasized  that  the  Equal  Protection  Clause  of 
the  Fourteenth  Amendment  requires  a  state  to  have  districts 
for  both  houses  of  the  legislature  which  are  "as  nearly  of 
equal  population  as  is  practicable,"  and  further  stated  that 
"mathematical  exactness  is  hardly  a  workable  constitutional 
requirement."   On  the  basis  of  this  guideline,  in  1965  an  At- 
lanta district  court  in  a  decision  later  upheld  by  the  U.S. 
Supreme  Court  found  variation  not  exceeding  +15  percent  from 
the  norm  permissable.   However,  deviations  that  great  were 
found  unacceptable  by  the  U.S.  Supreme  Court  in  two  other  in- 
stances. 16   The  Court  seemed  to  be  establishing  a  policy  of  ac- 
cepting greater  degrees  of  variations  as  the  population  size  of 
of  district  decreased.   But  in  1969,  in  two  cases,  Kirkpatrick 
vs.  Preisler  and  Wells  vs.  Rockefeller , 17  the  Court  went  further 
in  the  direction  of  an  exact  population  requirement  than  was  ex- 
pected in  light  of  the  Reynolds  decision.   The  Court  rejected 
congressional  districts  that  varied  by  only  three  percentage 
points  and  said  the  preservation  of  county  lines,  observances 
of  natural  boundaries  (like  rivers  or  mountain  ranges)  and  even 
compactness  were  not  valid  reasons  for  any  deviation  whatsoever. 
Exact  population  was  required. 

Following  this  decision  it  was  assumed  the  exact  population  re- 
quirement was  going  to  be  carried  to  all  levels.   However,  in  a 
significant  opinion  in  1971,18  the  Court  did  not  extend  that  cri- 
teria to  local  governments;  in  fact,  it  consciously  differenti- 
ated between  local  government  and  state  legislative  redistrict- 
ing  requirements.   On  the  same  day  that  the  court  upheld  a 
lower  court  decision  that  had  invalidated  a  state  apportionment 
plan  that  had  a  deviation  of  16% — on  the  basis  that  it  failed 
to  meet  criteria  established  in  the  congressional  districting 
decisions  of  Kirkpatrick  vs.  Preisler  and  Wells  vs.  Rockefeller, 
it  upheld  a  county  redistricting  plan  with  a  deviation  of  12%. 

In  Abate  vs.  Mundt,  the  court  restated  earlier  rulings  that  re- 
districting  must  be  based  on  general  principles  of  population 
equality,  that  mathematical  precision  is  hardly  a  workable  con- 
stitutional requirement,  and  that  recognition  must  be  given  to 
the  fact  that  viable  local  governments  may  need  considerable 
flexibility  in  its  arrangements  if  it  is  to  meet  the  changing 
needs  of  society. 

These  criteria  led  the  court  to  state  that  "slightly  greater 
percentage  deviations  may  be  tolerable  for  local  government  ap- 
portionment schemes"  when  considered  along  with  the  fact  that 
local  legislative  bodies  frequently  have  fewer  representatives 
who  represent  smaller  population  than  do  state  and  national  leg- 
islative bodies.   The  court  went  on  to  say  that  "the  particular 
circumstances  and  needs  of  a  local  community  as  a  v/hole  may  some- 
times justify  departures  from  strict  equality,"  but  warned  that 
this  did  not  mean  that  geographical  areas  or  political  interests 
are  entitled  to  disproportionate  representation. 
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This  would  seem  to  be  the  status  of  the  issue  today.   There  is 
one  standard  for  congressional  and  state  legislative  districts, 
and  a  different  standard  for  local  governments:   greater  popu- 
lation deviations  will  be  tolerated  at  the  local  level  as  part 
of  a  rational  plan  that  may  consider  local  needs  and  tradition, 
and  the  need  for  flexibility  in  carrying  out  local  government 
functions  as  long  as  there  is  no  deliberate  attempts  to  discrim- 
inate. 

The  reasons  for  any  deviation  from  the  ideal  would  seem  to  be  an 
important  consideration  in  looking  at  the  acceptability  of  an 
apportionment  plan.   It  is  impossible  to  guess  "how  much"  in- 
equality will  be  acceptable.   What  is  acceptable  in  one  area  may 
not  be  acceptable  in  another.   The  court  has  made  this  point 
over  and  over  again.   There  is  no  deviation  from  the  ideal  that 
can  be  considered  acceptable  without  looking  at  the  reasons  in- 
volved.  Montana  has  unique  problems  in  apportioning  districts 
because  of  its  sparse  population  and  wide  geographic  areas  as 
pointed  out  by  the  State  Legislative  Reapportionment  Committee. 
Its  plan  for  state  legislative  districts  which  was  accepted  by 
the  legislature  and  implemented  in  1974  has  legislative  districts 
which  deviate  from  the  ideal  population  by  +7.83%  and  -7.65%  for 
a  range  of  15.48%.   Whether  this  means  even  greater  deviation 
would  be  found  acceptable  at  the  local  level  is  unknown.   The 
specific  situation  and  needs  of  the  local  area  would  have  to  be 
considered. 

Miscellaneous  -  State  legislative  districts:   A  Federal  District 
Court  in  Connecticutiy  ruled  that  state  laws  relative  to  the 
boundaries  of  state  legislative  districts  could  not  stand  in  the 
way  of  one  man-one  vote  revision  of  the  boundaries  of  districts 
used  for  the  election  of  local  officials. 

Invalid  plan  chosen  by  voters:   The  Court  has  held  that  an  in- 
valid apportionment  plan  cannot  be  adopted  because  it  was  chosen 
by  the  people. 20   Such  a  situation  occurred  in  Colorado  where 
voters  rejected  a  population  based  plan  and  voted  to  accept  a 
plan  for  state  legislative  districts  based  on  a  "federal  plan." 

E.   Summary 


Study  commissions  have  the  authority  and  the  responsibility  to 
draft  an  apportionment  plan  to  implement  their  decision  for 
electing  members  of  the  commission  in  their  city,  town  or  county. 
Recent  courc  decisions  have  held  that  the  apportionment  of  local 
legislative  bodies  must  meet  the  requirement  of  the  "one  man-one 
vote"  ruling  of  the  Supreme  Court. 

Those  decisions  include  rulings  that  require  that  total  popula- 
tion be  used  on  the  basis  of  apportionment,  and  if  districts  are 
used  as  the  basis  of  representation  those  districts  must  contain 
equal  population.  Voter  Review  legislation  also  cites  these  re- 
quirements, and  in  addition,  requries  that  population  be  based 
on  the  most  recent  federal  census  figures,  or  a  census  conducted 
by  the  study  commission. 
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Court  decisions  have  suggested  slightly  greater  deviations  from 
equal  population  may  be  permissable  at  the  local  level  when  par- 
ticular circumstances  justify  it.   Rigid  mathematical  guidelines 
have  not  been  determined  judicially,  but  specific  cases  indicate 
that  a  range  of  15  (or  slightly  higher)  percent  of  deviation 
would  probably  be  acceptable,  provided  no  deliberate  attempt  to 
discriminate  against  any  group  was  intended  and  the  deviations 
were  justified  by  circumstances. 
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VI.   DESIGN  OF  AN  APPORTIONMENT  PLAN 


A.   Census  Data 

1970  federal  census:   The  first  step  in  the  apportionment  pro- 
cess  is  to  obtain  the  necessary  population  data  for  your  area. 
Federal  census  data  and  maps  are  available  from  the  state  of- 
fice of  the  Department  of  Community  Affairs.   Request  both  maps 
and  population  data  when  ordering  from  the  following  address: 

Research  and  Information  Division 
Department  of  Community  Affairs 
1424  Ninth  Avenue 
Helena,  Montana   59601 

The  census  maps  for  each  county  are  available  as  a  set  of  maps 
comprised  of  about  seven  different  maps  for  each  county  plus 
separate  maps  for  each  city  within  the  county.   County  study 
commissions  need  all  county  maps  plus  the  maps  for  each  incor- 
porated city.   City  study  commissions  need  only  the  maps  for 
their  city.   There  is  a  small  charge  for  these  maps  and  study 
commissions  will  be  billed  by  the  Department  of  Community  Af- 
fairs. 

For  census  purposes,  each  county  is  divided  into  basic  units 
called  "Enumeration  Districts"  (E.D.'s).   These  are  usually 
the  smallest  units  that  census  data  is  available  for.   (Cities 
with  a  population  greater  than  50,000  or  those  cities  that  con- 
tract with  the  census  bureau  have  block  count  statistical  data 
available) .   Counties  are  made  up  of  County  Census  Division 
(C.C.D.'s),  which  are  made  up  of  E.D.'s.   The  maps  define  the 
boundaries  of  the  county  C.C.D.'s  and  E.D.'s  and  identify  them 
by  name  (C.C.D.)  and  number  (E.D.).   The  boundaries  of  census 
districts  are  usually  easily  recognized,  e.g.,  roads,  rivers, 
railroad  tracks,  and  they  also  take  into  account  the  legal 
boundaries  of  cities  and  towns. 

Population  figures  are  not  included  on  the  maps  themselves  but 
must  be  ordered  separately.   Population  figures  for  the  E.D.'s 
and  C.C.D.'s  will  be  listed  for  those  areas  by  name  and  number. 
(See  Appendix   A  ) . 

Ideally,  study  commissions  should  be  able  to  group  their  E.D. 
units  into  districts  in  the  design  of  an  acceptable  apportion- 
ment plan.   However,  there  are  a  number  of  difficulties  in 
using  this  census  data  that  may  occur.   One  problem  that  is 
apparent  especially  for  small  cities  and  towns  is  that  census 
tracts  are  too  large  to  be  usable.   Census  data  for  E.D.'s 
provides  the  total  population  for  the  entire  E.D.   It  is  not 
broken  down  into  smaller  units  nor  does  it  locate  where  people 
live  in  the  E.D.   If  the  entire  city  consists  of  one  E.D.  the 
information  is  of  no  use  if  that  city  study  commission  would 
like  to  set  up  four  commissioner  districts.   Or,  given  the  wide 
and  uneven  distribution  of  the  population  of  E.D.'s  it  may  not 
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be  possible  to  group  whole  E.D.  units  to  achieve  the  correct  pop- 
ulation figures. 

The  fact  than  an  E.D.  unit  may  actually  consist  of  several  non- 
contiguous parcels,  presents  another  problem.  Since  population 
figures  are  only  available  for  the  entire  E.D.  it  may  be  diffi- 
cult to  incorporate  all  parts  of  the  E.D.  into  one  district. 

Another  difficulty  with  these  census  units  is  that  the  boundar- 
ies in  some  instances  do  not  make  any  sense  for  the  purpose  of 
representation.   Certain  areas  of  the  county  may  create  a  com- 
munity of  similar  interests  and  should  logically  be  represented 
by  a  commissioner  from  that  district.   Yet  it  may  be  impossible 
to  create  such  a  district  using  the  existing  E.D.  boundaries. 

Study  commissions  are  encouraged  to  use  the  available  census 
data  whenever  possible.   If  you  can,  group  E.D.'s  into  districts. 
If  simple  grouping  is  not  possible  or  desirable,  because  of  any 
of  the  reasons  discussed,  study  commissions  have  to  consider 
either  a  partial  census  or  conducting  a  complete  census  to  ac- 
quire the  information  they  need.   A  partial  census  might  be  con- 
sidered when  E.D.  units  can  be  used  for  the  most  part,  but  in 
certain  instances,  it  is  necessary  to  take  people  out  of  one 
E.D.  and  add  them  to  another  to  achieve  more  nearly  equal  pop- 
ulation or  a  better  district  plan.   It  then  would  be  necessary 
to  determine  where  people  live  in  the  area  along  the  E.D.  bound- 
ary. 

The  following  methods  of  determining  population  can  be  used  for 
conducting  a  partial  census  or  a  complete  census  it  it  is  need- 
ed. 

Census  conducted  by  the  study  commission;  Maps  of  your  area 
can  be  obtained  from  a  number  of  sources.  Your  city  or  town 
clerk,  county  clerk  and  recorder,  city  and  county  planning  boards 
may  be  able  to  supply  them,  in  addition  to  the  Department  of 
Community  Affairs.  You  may  need  a  number  of  copies  for  your 
area. 

Divide  the  area  for  which  population  is  to  be  enumerated  into 
small  units  that  follow  city  block  boundaries,  roads,  railroad 
tracks,  etc.   Define  the  boundaries  of  these  units  on  your  maps 
and  identify  each  area  by  a  letter  or  some  other  description  of 
the  area. 

Your  next  step  would  be  to  plot  the  location  of  all  housing  units 
within  each  area.   The  population  of  each  area  needs  to  be  deter- 
mined but  you  also  need  to  know  where  people  live.   Each  resi- 
dence could  be  identified  on  the  map  by  a  small  black  square  and 
an  identifying  number. 

Housing  units  can  be  determined  by  a  personal  block  by  block 
house  count,  but  may  be  available  from  other  sources  so  a  per- 
sonal count  may  not  be  necessary. 
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Highway  Maps    -   Housing   units    are    identified    for   rural    areas   by- 
means   of   symbols,    on   the   highway  maps.      Study   commissions   need 
to  determine   if   the  maps   of   their   area  have  been  updated   recent- 
ly  enough   to   correspond   to   actual   population. 

Planning   Boards   -   Land   use  maps  may   be   available   that   identify 
where   housing   units   are    located   in   the   area. 

Public   Utilities   -   Information  on  the   location  of   housing   un- 
its  being   served  by   the  utility  may  be   available. 

The   nuiiiber   of  persons   per  household   should   then  be  determined. 
It   could  be  done   by   a  door   to  door   canvass,    or   if   names   are 
known,    a   telephone   canvass  might  be   used.      Possibly,    if   the   com- 
munity  is   small   enough,    study   commissions  may  be   able   to   supply 
most  of   the   necessary   information   themselves.      For   each  area  de- 
fined  on  your  maps,    you  may  want   to   record   the   following   infor- 
mation on  a   separate   listing: 


Map  # 

Street  or 

Head  of 

Mailing 

#  of 

Residence  # 

Road 

Household 

Address 

Persons 

Remember,    total  population   figures   are   needed   for   apportionment 
purposes — not   only   adults,    eligible  voters   or   registered  voters. 
The    following   is   a    list   taken   from  Federal   Census   Bureau  publi- 
cation defining   a   resident   for   federal   census   purposes: 


LIST  AS  RESIDENT 

Family  members   living  here.    Includ- 
ing babies   still  in  the  hospital. 
Relatives  living  here. 
Lodgers   or  boarders   living  here. 
Servants  or  hired  hands   living  here, 
Other  persons  living  here. 

College  students  who  stay  here 
while  atteding  college  even  if 
their  parents  live  elsewhere. 


Persons  who  usually  live  here  but 
are   temporarily  away    (Includin 
children  in  boarding  school  be- 
low the   college  level) . 

Persons  with  a  home  elsewhere  but 
who   stay  here  most   of   the  week 
while  working. 


DO  NOT  LIST  AS  RESIDENT 

Any  persons  away  from  here  in  the 
Armed  Forces. 

Any  college  student  who  stays  some- 
where else  while  attending  college. 

Any  persons  hwo  usually  stays   some- 
where else  most   of   the  week  while 
working   there. 

Any  person  away   from  here   in  an  in- 
stitution such  as  a  home  for  the 
aged   or  mental  hospital. 

Any  person  staying  or  visiting  here 
who  has  a  usual  home  elsewhere. 
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House  count  method;   This  method  of  determining  population  would 
allow  the  use  of  federal  census  figures  and  might  be  considered 
if  there  has  been  little  change  in  population  since  the  last  fed- 
eral census  (1970).   Total  census  figures  for  your  area  are  avail- 
able but  study  commissions  need  to  determine  where  people  live  so 
that  the  Enumeration  District  can  be  broken  down  into  smaller 
units. 

Obtain  E.D.  maps  and  census  data  from  the  Department  of  Community 
Affairs  and  proceed  as  described  for  a  census  conducted  by  the 
study  commission,  breaking  the  E.D.  into  smaller  units  and  plot- 
ting houses.   At  that  point,  instead  of  actually  determining  the 
number  of  residents  per  home  by  a  door  to  door  canvass,  determine 
the  average  number  of  residents  per  household  by  dividing  the  to- 
tal number  of  persons  listed  on  the  census  data  by  the  number  of 
households  for  that  E.D.   This  would  give  you  an  average  number 
of  persons  per  household.   In  designing  an  apportionment  plan, 
each  residence  would  then  represent  that  average  figure. 

As  an  example,  if  the  E.D.  has  a  total  population  of  900  and  a 
house  count  of  300,  the  average  persons  per  house  is  three.   You 
can  then  take  people  out  of  one  district  and  move  them  to  another 
by  locating  houses  on  the  map,  multiplying  by  the  average  number 
of  persons  per  house  and  adjusting  the  boundary  of  the  district. 

B.  Design  of  a  District  Plan 

After  the  decision  that  district  representation  is  to  be  includ- 
ed in  the  plan  of  government,  the  next  question  for  study  com- 
missions is  whether  the  entire  commission  will  be  elected  from 
or  reside  within  districts,  or  whether  part  of  the  commission 
will  be  selected  by  district  and  part  at-large.   Will  districts 
be  used  for  election  purposes,  or  for  residence  with  election  at- 
large?   How  many  commissioners  will  be  elected  from  districts? 
How  many  elected  at-large?   Will  districts  be  single-member, 
multi-member  or  possibly  a  combination?   For  example,  a  commis- 
sion of  five  members  could  be  elected  by  a  number  of  different 
systems:   5  single-member  districts  /  4  members  by  district,  1 
at-large  /  3  members  by  district,  2  at-large  /  2  members  by  dis- 
tricts, 3  at-large.   Other  possibilities  include:   2  single-mem- 
ber districts,  1  multi-member  district  of  2 ,  1  at-large  /  or  2 
multi-member  districts  of  2  and  1  member  at-large. 

This  may  be  the  point  in  the  apportionment  process  where  study 
commissions  may  want  to  leave  some  options  open  until  they  look 
at  the  population  distribution  pattern,  geography  of  the  area, 
and  the  pattern  of  communities — cities  and  unincorporated  areas 
that  exist  in  your  county,  or  various  sections  of  the  city. 
While  population  must  be  the  first  consideration  in  any  dis- 
tricting plan,  the  courts  have  recognized  that  other  factors 
may  be  considered.   Factors  such  as  accomodating  communities 
of  interest,  adapting  to  natural  boundaries,  and  achieving  com- 
pact and  contiguess  districts  have  been  found  constitutionally 
permissable  considerations  if  the  districts  that  were  created 
did  not  result  in  "substantial"  population  differences,  and  were 
based  on  a  rational  plan  of  representation. 
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The  initial  districting  procedure  is  primarily  a  process  of 
trial  and  error.   The  goal  is  to  combine  population  units  into 
districts  that  come  as  close  as  possible  to  one  population 
ratio.   That  may  simplify  the  procecure  too  much,  however.   There 
are  a  number  of  other  considerations  that  enter  into  the  process: 

Community  of  interest:   Which  areas  form  a  community 
of  interest  that  might  be  represented?   Do  you  want 
urban,  rural  or  suburban  viewpoints  represented? 
What  pattern  of  districts  might  achieve  this? 

Natural  barriers:   Districts  that  make  sense  in  terms 
of  voter  convenience  should  be  created.   Rivers, 
mountain  ranges,  existing  roads  must  be  considered. 

Limitation  of  census  data:   Census  data  that  is  avail- 
able has  limitations  that  may  influence  your  choice. 
Simple  groupings  of  E.D.  units  may  not  be  possible  to 
achieve  the  plan  you  want.   Choices  must  then  be  made 
about  doing  a  census  or  considering  a  different  plan. 

Utilizing  existing  precincts:   Districts  do  exist  now 
and  study  commissions  may  want  to  consider  the  extent 
to  which  existing  district  boundaries  and  precinct 
boundaries  might  be  utilized.   This  may  not  be  possi- 
ble in  all  situations  given  the  requirements  that  dis- 
tricts be  of  equal  population  based  on  the  1970  census, 
but  it  can  be  considered.   Precincts  are  established 
within  each  district  after  the  apportionment  plan  is 
adopted  but  this  process  would  be  simplified  if  it  were 
possible  to  use  existing  precincts.   The  ideal  plan 
would  allow  the  boundaries  of  city  districts  to  coin- 
cide with  county  district  boundaries  for  ease  in  es- 
tablishing voting  precincts. 

Determine  the  ideal  population  per  district  by  dividing  the  total 
population  of  the  area  by  the  number  of  districts  that  have  been 
decided  on.   (Different  numbers  of  districts  might  be  tried) . 
Start  at  the  boundaries  of  the  area,  (because  this  is  the  most 
inflexible  area)  and  work  toward  the  greatest  population  concen- 
tration, grouping  E.D.'s  or  population  units  determined  by  a  cen- 
sus of  the  study  commission  into  districts.   The  population  of 
each  district  should  be  as  close  to  the  ideal  as  possible. 

There  will  be  any  number  of  different  ways  that  district  lines 
might  be  drawn.   One  plan  may  obviously  work  better  than  others 
in  achieving  the  desired  pattern  of  representation,  or  study 
commissions  may  find  it  necessary  to  reconsider  the  number  of 
districts  during  this  time.   If  possible,  work  with  the  Clerk  and 
Recorder  or  city  or  town  clerk  before  your  final  plan  is  adopted. 
They  can  be  of  great  assistance  and  may  be  able  to  aniticpate  any 
problems  in  a  particular  district  plan.   It  will  be  the  responsi- 
bility of  the  study  commission  to  determine  which  plan  will  offer 
the  best  system  for  their  community,  and  meet  the  requirements  of 
the  law. 
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C.   Mathematics  of  Apportionment/Measurement  of  Results 

There  are  a  number  of  measures  that  have  been  used  to  determine 
how  much  inequality  exits  in  an  apportionment  plan.   They  are 
rules  of  thumb  for  looking  at  the  fairness  of  an  apportionment 
plan.   The  following  examples  are  based  on  single-member  districts, 
If  multi-member  districts  are  included  in  the  plan,  they  will 
have  to  be  dealt  with  as  if  each  commissioner  in  a  two-member 
district  represents  one-half  of  the  total  population  of  the 
districts.   (A  three-member  district  would  mean  each  commissioner 
represents  one-third  of  the  total  population) . 

Percent  Deviation  from  the  Ideal:   The  ideal  population  per 
district  is  the  total  population  of  the  city  or  county  divided 
by  the  total  number  of  commissioners  elected  by  district.   De- 
termine the  population  of  each  district  you  have  created,  and 
then  calculate  to  what  extent  that  figure  exceeds  as  falls  short 
of  the  ideal  population.   Calculate  the  percent  of  deviation  by 
dividing  the  population  difference  between  the  ideal  and  the 
actual  population  by  the  ideal. 

Example:   Total  population  of  county:   2,875 

Number  of  commissioners  elected  by  district:   5 
Ideal  population  per  district:   575 
Population  of  District:   606 
Variance:   +31 
Percent  deviance:   31  -f  575  _  +.05 

Range  of  Deviation;   The  range  of  deviation  is  the  total  of  the 
percent  of  deviation  of  that  district  having  the  greatest  number 
of  people  over  the  ideal,  and  the  percent  deviation  in  that 
district  having  the  largest  number  of  people  under  the  ideal. 

Example:   District  A  -.05 

District  B   +.08 

Range  of  deviation   +.13 

Average  Deviation:   The  average  deviation  from  the  ideal  would 
be  calculated  by  adding  the  percentages  of  deviation  in  all 
districts  (ignoring  +  or-)  and  dividing  by  the  total  number  of 
districts. 

Example:   District  1  +.03  Deviation 

District  2  -.04  Deviation 

District  3  -.05  Deviation 

District  4  +.08  Deviation 

District  5  -.02  Deviation 

Total  .22  T  5  =  +. 04  Average  Deviation 

Population  Rates  Between  Extreme  Districts;   Divide  the  total 
population  of  largest  district  by  the  total  population  of  the 
smallest  district.   If  apportionment  were  numerically  perfect, 
the  ratio  would  be  one  to  one. 
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Example:   Largest      District    606 
Smallest      District     548 
Ratio:   1-1 

D.   Drafting  A  "Certificate  of  Apportionment" 

A  "certificate  of  apportionment"  is  a  required  document  that  must 
be  included  in  the  tentative  and  final  report  of  the  study 
commission  if  districts  are  included  in  the  plan  of  govern- 
ment.  It  would  not  be  mandatory  to  have  the  final  district  plan 
compleced  for  inclusion  in  the  tentative  report,  but  a  discussion 
of  the  intent  of  the  study  commission  to  create  a  plan  of  dis- 
trict representation,  and  of  the  options  being  considered 
should  be  included  along  with  a  map  defining  a  possible  district 
plan.   This  would  meet  the  requirement  that  the  tentative  report 
contain  all  categories  of  information  that  are  contained  in  the 
final  report,  and  give  the  citizens  of  your  area  the  opportunity 
to  respond  to  your  proposal. 

The  legal  requirement  of  a  "certificate  of  apportionment"  are 
not  defined  precisely  in  the  law.   However,  the  requirements 
stated  elsewhere  that  the  plan  of  apportionment  must  be  based 
on  the  most  recent  federal  census  or  a  census  conducted  by  the 
study  commission,  and  districts  must  be  as  compact  and  equal  in 
population  as  possible  would  indicate  that  the  following  infor- 
mation be  included.   (See  appendix  for  an  example  of  an  appor- 
tionment certificate) . 

(1)  Map  defining  district  boundaries.   The  maps  with  E.D. 
boundaries  available  from  the  State  Department  of  Community  Affairs 
are  large  maps,  and  in  most  cases  not  suitable  for  inclusion 

in  the  reports  of  the  study  commission.   Obtain  smaller  maps 
from  your  local  government  officials  if  possible.   These  maps 
should  have  adequate  detail  so  that  in  transferring  E.D.  and 
district  boundary  information,  it  will  be  clear  where  the  boundary 
lines  are  established. 

(2)  Description  of  district  boundaries.   In  addition  to 
maps,  a  description  of  boundaries  should  also  be  included.   Dis- 
tricts can  be  described  by  E.D.  units.   These  are  well  defined 
areas  and  could  serve  as  the  legal  description  if  they  are  utilized. 
The  following  is  an  example: 

District  1:   Bannack  C.C.D.  (E.D.'s  12-15) 
District  2:   Canyon   C.C.D.  (E.D.'s  1,  2,  3) 
Dry  Creek  C.C.D.  (E.D.'s  6,  7) 

If  census  divisions  are  not  used  as  the  basis  of  the  appor- 
tionment plan,  or  are  only  partially  used  a  description  of  the 
district  using  highways,  section  lines,  city  or  town  limits  or 
other  land  marks  should  be  included.   An  example  follows: 
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District  No.    — 

Beginning  where  Highway   12   intersects   the  west  boundary  of  the  city  limits 
of  Helena,    thence  west   along  the  center   line  of  Highway   12   to   its   inter- 
section with   the  Rimini  Road,    thence   south  along   the   center   line  of   the 
Rimini  Road   to   the   town  of  Rimini,    thence  a  straight   line   southwest   to   the 
southwest   corner  of   Section   12,    Township  8  North,    Range   6  West,    thence 
north  along   the  west  boundary  of  Lewis   and   Clark  County  to    its   intersec- 
tion with   the  Ottawa  Gulch  Road,    thence  east   along   the  Ottawa  Gulch  Road 
to   the   town  of  Marysville,    thence   east   along   the  Marysville  Road   to   the 
town  of   Silver,    thence   south  along  the   center   line  of  the  Birdseye  Road 
to   Fort      Harrison,    thence   east   on  Williams  Road   to   its   intersection  with 
the  west  boundary  of   the  Helena  city   limits. 

(3)  Population   of  each  district.      The   total   population  of 
each  district,    and   the   percent  of  deviation   from  the   ideal   pop- 
ulation  should  be   listed  on   the   certificate.      Additional  measure- 
ments might  also  be    included:      range   of   deviation,    average  devi- 
ation  from   ideal. 

The   sources   of  population   data   should   also  be   cited — whether 
based  on   federal   census   data  or   a   census   conducted  by   the    study 
commission.      Study  commissions   that   conduct   their   own  census 
should   include   the   population  data   of   the   area   enumerated   as   part 
of   the   report   that   they  certify   and   file  with   the   city  or   town 
clerk   or  clerk   and   recorder.         If   study  commissions   are  basing 
their   apportionment  plan   on   their  own   census   they   are   responsible 
for   the   accuracy   of   the   census    figures   they   use. 

If  multi-member   districts   are   included   in   the   plan,    this   should 
be   specified  --    identify   the   districts   and   state   the   number  of 
commissioners    in   each. 

(4)  Additional   information.      Study  commissions  may  want   to 
include   as   part  of   their   "plan  of   apportionment"    a   discussion   of 
their  policy   and  goals    in  designing   the   district  plan,    and  any 
reasons   for  population   deviations   that   they   feel    justify  those 
inequalities.      When   apportionment  plans   have   been   challenged, 
the   courts   have   consistently   looked  at   the   circumstances   of   the 
particular   situation,    the   rationale   of   the   plan   of   representa- 
tion,   and   the   reasons    for  population  variances.      It  would   seem 
appropriate   for   study   commissions   to   include   a   discussion   of 
these   topics   in   their   apportionment  plan. 
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VII.       IMPLEMENTATION 
Official   Filing 


If    the   proposed   alternative    form   of   government    is    adopted   by   the 
voters,    the   new   form   of   government   becomes    effective   on   May    2, 
1977.      For   the  purpose   of   electing   officials   in   the  new   form,' 
the    "plan  of   apportionment"    proposed   in   the   report   of   the   study 
commission  will   become    effective   December    1,    1976.       The    follow- 
ing   sec  Lion   of    law   apply   to   this    transition   period,    and   require 
that    the   apportionment   plan   be   certified   and   filed   with   state 
and    local   authorities. 

Section  16-5115.11.      [2]  [a]     A  nm  aJUoAnaUv^  ionm  oi  local 
QovQAvmont  and/oA.  conAotldcvUon  plan  appn.ov2.d  by  the,  votzxb,  i>haU. 
takz  e.Ue.cX  on  ^ay  1,   1911,   Q,xczpt  a*  othoAijoUQ.  pfiovldzd  in  tkU 
act  and  any  chanZoA  on  consolidation  plan.     Tho.  olzctofLA  o^  any 
unit  oi  local  goveAnme.nt  may  not  votz  on  the  quution  o^  changing 
the  {,om  o{,  locAl  govdAnmunt  u-nXXl  thxcz  (3)   yajohj,  a^tvi  tht  nm 
oUeAnat^vt  {^oAm  oi  local  govoAnrmnt  bzcamz  cUective,   bvU.  thz 
voteAA  may  vote,  on  amendments  to  the  otteAnative  iom  o/i  service 
on.  iunctlonat  tnansieA. 

(6)     PnovU-Lons  cneatZng  oUlce^  and  e^tabtUhlng  qaaUilca- 
tLons  iofi  the  oUlce  and  any  appofitlonment  plan  shatl  become  e^- 
iecXlve  VecembeA  1,   1976,   ioK  the  puApose  oi  electing  oHlcJjdU. 

(3) [a]     A  copy  oi  the  exU,ting  on  proposed  "plan  oi  govern- 
ment" natiiled  by  the  voteu  and  any  "apportionment  plan"  on  "con- 
soUdation  plan"  shaU  be  ce^uUiled  by  the  chalnman  oi  the  study 
commission  and  iHed  by  the  Study  commission  by  VecembeA  1 ,   1976, 
u)lXh  each  oi  the  iolZoMlng  awthonlXles:     secAetany  oi  state;  at-' 
tonney  genenal;  depantment  oi  IntengovennmenZal  nelatlons;  state 
commission  on  local  govennment;  clenk  oi  the  city,  torn,   on  county; 
and  clenk  oi  the  dtstUct  count. 

(fa)  The  appnoved  plan  ilted  mth  the  secnetany  oi  state  shall 
be  the  oH-tclal  plan  and  shall  be  a  public  necond  open  to  Inspection 
oi  the  pubtic  and  judicially  noticeable  by  all  couAts. 

These   sections   of    law  provide   that   the    "plan   of   apportionment" 
adopted   as   part  of   the   proposed  plan   of   government  by   the  voters, 
is   recognxzed   as   the    "official   plan"    and    "judicially  noticeable 
by   all   courts"    as    of    that   date. 

B.      Precincts 

Adoption  by  the  voters  of  the  proposed  plan  of  government  consti- 
tutes an  official  change  in  district  or  ward  boundaries.   Follow- 
ing a  change  in  these  boundaries  it  is  the  responsibility  of  the 
city,  town  or  county  commission  to  establish  voting  precincts 
withm  the  districts.   Precincts  would  be  required  only  if  the 
districts  contained  in  the  plan  of  government  are  intended  to  be 
used  for  election  purposes. 
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Voter  Review  legislation  clearly  intends  that  the  plan  of  ap- 
portionment be  implemented  in  time  for  the  election  of  local  of- 
ficials in  the  April  5,  1977  election.   Specific  authorization 
in  Section  16-5115.11(2)  (b)  in  addition  to  the  following  trans- 
ition provisions  authorizing  local  government  to  enact  ordinances 
to  "bring  about  an  orderly  transition  to  the  plan  of  government" 
provide  the  authority  to  local  governments  to  implement  the  plan 
of  apportionment  by  establishing  voting  precincts  for  the  dis- 
tricts created. 

SzcJU.on  16-5115.11 .      [6]      Ji  tho,  pn.opo6&.d  nm  {^onm  oi  local 
govQAnmeyvt  -U  adopted  thd  6tady  conmiM>lon  i>hoJUL  p/izpa/te,  an  advi- 
i>ofnj  plan  iofi  0A.deAly  tAan^Ajtion  to  a  new  ionm  o{^  locjal  goveAnm2.nt. 
Jhd  VuxYiiiAjtion  plan  may  pnopo&o.  mcoA^a^y  ofidlnancu,  planA  {^on. 
con^otidation  o^  itfivico^  and  {jUncJu^on^ ,  and  a  plan  \ofi  ^eofiganlz- 
-ing  boaA.d6,   boJiixwu,,  dzpanXine.ntf> ,  and  age.n(iiej>. 

(7)     Tkz  IdgiiilatAvt  body  oi  local  goveAnimnt  may  tnacX  and 
e,n{,ofic(i  ofudlnancoji  to  bnlng  about  an  ofidznXy  tAan6itA,on  to  tht  new 
plan  OjJ  govdAnment,  -including  txan^ioAM  ol  poMOA^,  x^coAdi,  docu- 
m^nti),  pfiop^njtioji ,  a^i^dJU,   {,and6,  liabttitiz^,  on.  po/uonneZ  Mklch 
oAz  con6AJ>t<int  M-itk  tke.  appKovdd  plan  and  nece^^oAt/  on.  convzniznt 
to  play  aX  lYvto  {,ult  ei^i^ecJt.     Wk2Az  any  qua^tion  oaJj^u  conc^n- 
Ing  tkd  t/ian6-Uxon  Mkick  -c6  not  pfiovtdzd  {^on.  /leAexn,  tkz  IdgLbla- 
tivt  body  may  pKov-ida  {^on.  suck  tAaniAjtion  by  ofidlnancz,  nult,   on. 
Ktz^olation  not  ■Lncon^AJ>tQ,nZ  mXh  thJji  act. 

In  addition  16-5115.16  provides  that  the  procedures  for  implemen- 
tation of  an  alternative  form  are  those  provided  in  the  Voter  Re- 
view  legislation,    and   are   not   effected   by  any   other   law. 

S(LctA.on  16-5115.16.     Ef^f^tct  of^  othun  lan/^.     Tha  pnocQ.duAQ,i, 
UtablAMkud  by  tkLs  chapteA  ion,  adoption  and  implQ.miintatA.on  o{^ 
an  atto/inative,  {fOnm  0(J  gov2Anme.nt,  a  chaAt.QA,  a  conA>olldate.d  gov- 
QAYmmt,  a  con{i2.dznatzd  govoAmntnt,  a  conioltdation  on.  tAanA^^^n 
o{i  iiQAvtcQJb,   on.  a  dAJitncon.pon.at ion  0|$  a  city  on.  town  a/io.  zxclu- 
&i.\)Q.  and  shall  not  be  ej$($ected  by  any  otheA.  Iom,   except  thz  dAj,- 
tnconponxiution  OjJ  a  ciXy  on.  tou)n  shall  be  gov2Ane.d  by  othtn.  law 
as  pn.ovtde.d  i.n  tkts  chaptoA. 

If   other   state   statutes   are   in   conflict  with   these  procedures, 
the   specific   laws   cited   for   the   implementation   of   an   alterna- 
tive  form  will   control. 

Implementation   of   the   plan   of   apportionment  would  be   accomplised 
by  the   existing    local  government  commission  establishing  by   or- 
dinance  the   change   in   precinct  boundaries,    designating   polling 
places   and   publishing    locations. 
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APPENDIX   A 

1970  CENSUS  /  INFORMATION  SYSTEMS  BUREAU 
MONTANA  DEPARTMENT  OF  INTERGOVERNMENTAL  RELATIONS 

POPULATION NUMBER    HOUSING    NUMBER 

AREA         TOTAL    WHITE  INDIAN  OTHER   FAMILIES    UNITS   HOUSEHOLDS 

LEWIS  6  CLARK  COUNTY 

AUGUSTA  DIVISION 


ED  0001 

298 

285 

13 

0002 

397 

386 

11 

0003 

159 

159 

64 

89 

78 

101 

198 

149 

42 

135 

61 

DIVISION  TOTAL      854      830      24  207       422        288 

HELENA  DIVISION 
ED 


0012 

13 

13 

4 

4 

0013 

lt096 

1,043 

48 

5 

266 

369 

352 

0014 

lt442 

1,421 

10 

11 

202 

236 

226 

0015 

486 

482 

4 

110' 

163 

152 

0016 

1,465 

1,447 

10 

8 

355 

505 

463 

0017 

5  04 

495 

6 

3 

121 

144 

138 

0017B 

1,379 

1,362 

8 

9 

350 

406 

399 

0018 

910 

908 

1 

1 

240 

323 

307 

0019 

1,383 

1,374 

5 

4 

366 

435 

427 

0020 

561 

561 

138 

146 

143 

0021 

4 

2 

0022 

779 

768 

3 

3 

197 

321 

312 

0023 

608 

605 

2 

1 

157 

283 

263 

0024 

906 

905 

1 

203 

453 

413 

0025 

841 

829 

10 

2 

208 

285 

277 

0026 

652 

578 

61 

13 

135 

306 

288 

0027 

389 

373 

13 

3 

69 

302 

274 

0028 

596 

590 

5 

1 

132 

293 

274 

0029 

566 

535 

24 

7 

110 

252 

230 

0030 

460 

414 

44 

2 

104 

186 

159 

0031 

770 

758 

9 

3 

202 

252 

243 

0032 

1,009 

1,005 

1 

3 

287 

411 

3  84 

0033 

1,490 

1,476 

4 

10 

372 

587 

545 

0034 

940 

911 

23 

6 

239 

359 

329 

0035 

1,712 

1,6  86 

13 

13 

425 

513 

506 

0036 

197 

197 

53 

62 

62 

0037 

1,561 

1,559 

2 

409 

449 

443 

0038 

11 

11 

1 

1 

DIVISION  TOTAL   22,730  22,306  307    113     5,450  8,048  7,614 

HELENA  EAST  DIVISION 

ED  0039       1,593  1,577  11      5       404  506  495 

0040  58  57  1        15  18  16 

0041  33  33  6  28  11 

0042  1,028  978  50             219  271  257 

0043  770  756  13      1       209  498  242 

DIVISION  TOTAL    3,482  3,401  74      7       853  1,321  1,021 
HELENA  WEST  DIVISION- 


ED  0008 

150 

149 

1 

33 

132 

62 

0009 

2,776 

2,736 

21 

19 

680 

771 

753 

0010 

1,037 

988 

21 

28 

273 

355 

324 

0011 

1,008 

1,004 

3 

1 

267 

365 

308 

DIVISION  TOTAL    4,971    4,877      46     48     1,253     1,623      1,447 

LINCOLN  DIVI SION 

ED  0004         344      328      16  88       204        110 

0005         469      457      11      I       139       395        181 
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ur,MT*i?''R^^!^^i^5  ir     INFORMATION  SYSTEMS  BUREAU 
MONTANA  DEPARTMENT  OF  INTERGOVERNMENTAL  RELATIONS 

AocA      ;A;:;*"S2^yi:'^II9'^: number   hcusing""number~~" 

AREA         TOTAL    WHITE  INDIAN  OTHER   FAMILIES    UNITS   HOUSEHOLDS 


LEWIS  C  CLARK  CCUNTY 

DIVISION  TOTAL      813      785      27      1       227       599 

WOLF  CREEK  DIVISION 


291 


ED    0006 
0007 

213 
218 

207 
216 

6 
2 

58 
53 

M6 
200 

79 
85 

SION    TOTAL 

A31 

A23 

8 

111 

3A6 

164 

TY         TOTAL 

33,281 

32,622 

486 

169 

8,101 

12,359 

10,825 
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APPENDIX   B 


CERTIFICATE 

FOR  THE  APPORTIONMENT 

OF  COMMISSIONER  DISTRICTS 


DISTRICTS  DESCRIBED  BY  CENSUS  DIVISION  (C.C.D.)/  AND 
ENUMERATION  DISTRICT  (E.D.)/  WITH  POPULATION  AND  DEVIATION  FROM  IDEAL  SHOWN 


District  1 


Bannack  C.C.D.  (E.D.'s  12-15) 
Population  7,747   Deviation  +  10% 


District  2 


E.D.'s  9,  10,  11  of  Bannack  West  C.C.D, 
E.D.  16  of  Bannack  East  C.C.D. 
Population  6,692   Deviation  -  5% 


District  3 


Canyon  C.C.D.   (E.D.'s  1,  2,  3) 
Dry  Creek  C.C.D.   (E.D.'s  6,  7) 
Prairie  C.C.D.   (E.D.'s  4,  5) 
E.D.  8  of  Bannack  West  C.C.D. 
E.D.'s  17,  18  of  Bannack  East  C.C.D, 
Population  6,689   Deviation  -  5% 


-  39  - 


-    40    - 


We,  the  Study  Commission  of  

County  do  hereby  certify  that  this  is 
the  official  apportionment  plan  for 
commissioner  districts  approved  by  the 
Study  Commission  of  County. 

SEAL  In  testimony  whereof,  we  set  our  hands, 

Done  at  this  day 

of 


ATTEST: 


CLERK  &  RECORDER  OF 
COUNTY 


LOCAL  GOVERNMENT  STUDY  COMMISSIONERS 
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